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 1.  TIME:  9:00   CASE#: MSC17-00532 
CASE NAME: KAPFERER VS. INTEGRA 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY INTEGRA CONSTRUCTION SERVICES, INC. 
* TENTATIVE RULING: * 
 
Continued to December 10, 2021. 
 

  

 2.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS. MANOR CARE 
HEARING ON MOTION TO STRIKE PORTIONS 2nd Amended COMPLAINT 
FILED BY FRESENIUS MEDICAL CARE DIABLO 
* TENTATIVE RULING: * 
 
Moot, in light of the ruling on the demurrer. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS. MANOR CARE 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY MANOR CARE-TICE VALLEY CA, LLC, et al. 
* TENTATIVE RULING: * 
 
Moot, in light of the ruling on the demurrer. 
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 4.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS. MANOR CARE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY FRESENIUS MEDICAL CARE DIABLO 
* TENTATIVE RULING: * 
 

Fresenius’ demurrer to the Second and Fifth Causes of Action is sustained with leave to 
amend.  (CCP § 430.10 (e).)  Any amended complaint shall be filed and served on or before 
November 5, 2021. 
  
 Regarding the Second Cause of Action, for Elder Abuse, plaintiff has added paragraphs 
36-41 in an attempt to address the deficiencies noted in the court’s ruling on the last demurrer.  
In addition, plaintiff appears to have added at least one allegation of an injury specific to 
Fresenius:  “a severe and infected wound at [decedent’s] dialysis port.”  (SAC, ¶ 38 a.)   
 
 However, Fresenius has raised concerns that the Second Amended Complaint is still 
really just a form complaint, borrowed from complaints dealing with entirely different kinds of 
heath care facilities.  In this connection, the court grants Fresenius’ unopposed Request for 
Judicial Notice and takes judicial notice of the existence and contents of the attached 
documents, including the complaints filed by plaintiff’s attorney in other cases.   
 
 The court is not taking judicial notice of the truth of the facts in the other complaints. 
And it is not considering facts stated in Fresenius’ papers about the type of facility Fresenius is 
and the nature of the care it provides. 
 
 However, in reviewing plaintiff’s pleading again, the court notes paragraph 3 alleges that 
Manor Care is a 24-hour skilled nursing facility, where plaintiff was “admitted” and was a 
“resident patient.”  (SAC, ¶ 2.) 
 
 On the other hand, the SAC does not allege what type of facility Fresenius is.  All it 
alleges is that plaintiff was originally ignorant of Fresenius’ name (¶ 2) and that “Decedent was a 
“patient” of Fresenius while he was a “resident” at Manor Care. (¶ 3.)  The SAC further alleges 
that Fresenius has “nurses, nurse aides, and dieticians,” is a facility where plaintiff was 
“admitted,” and said it would monitor plaintiff’s weight, fluid intake, and food intake (¶ 36. a.), 
provide help or monitoring regarding toileting and hygiene (¶ 36. b.), aid with “bed” mobility 
(¶ 36.d.), and seeks to minimize “resident” care costs (¶ 37.)   
 
 As noted previously, statutory causes of action must be pleaded specifically.  Further, 
the Elder Abuse Act does not apply unless “unless the defendant health care provider had a 
substantial caretaking or custodial relationship, involving ongoing responsibility for one or more 
basic needs, with the elder patient.” (Winn v. Pioneer Medical Group, Inc. (2016) 63 Cal.4th 148, 
152).  Also, the SAC is inconsistent regarding whether decedent was only a “patient” or a 
“resident” at Fresenius and had the type of relationship with Fresenius that is necessary 
under Winn. 
 
 In light of all this, the court again sustains the Second Cause of Action, with leave to 
amend.  Plaintiff needs to allege facts sufficient to show the necessary relationship, and either 
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add more allegations or edit the allegations present (or both), to demonstrate to the court that 
the cause of action alleged is really about Fresenius and not about some other type of 
healthcare facility that was involved in a prior case. 
 
 The demurrer to the Fifth Cause of Action, for Negligent Infliction of Emotional Distress, 
is sustained, with leave to amend, for the reasons, and on the conditions, stated on line 5.  
The court incorporates the ruling on line 5 in this ruling. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS. MANOR CARE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY MANOR CARE-TICE VALLEY CA, LLC, et al. 
* TENTATIVE RULING: * 
 

Various Manor Care entities, along with Heartland Employment Services, LLC, 
(collectively “Manor Care”) jointly demur to the Fourth and Fifth Causes of Action of plaintiff’s 
Second Amended Complaint (“SAC”).  The demurrer to the Fourth Cause of Action is sustained, 
without leave to amend.  (CCP § 430.10 (e).)  The demurrer to the Fifth Cause of Action is 
sustained with leave to amend.  (CCP § 430.10 (e).)  Any amended complaint shall be filed and 
served on or before November 5, 2021. 
 

In its ruling on Manor Care’s demurrer to the First Amended Complaint, the court 
sustained the demurrers to the Fourth and Fifth Causes of Action with leave to amend. 

 
As to the Fourth Cause of Action for alleged statutory violations actionable under Health 

and Safety Code section 1430 (b), the court said: 
 

This . . .  is a statutory cause of action that must be pleaded 
specifically.  In alleging it, plaintiff incorporates the prior allegations 
of the complaint and then summarily lists twenty different statutes 
or regulations he claims were violated [by defendants as they 
committed elder abuse on decedent, Augusto Machado].  
However, he pleads no details regarding any of the violations, 
leaving the court to scour the incorporated allegations and 
determine whether they show how Manor Care breached the 
statutes or regulations. 
 
This is insufficient.  Plaintiff need not repeat in this cause of action 
all the same facts alleged earlier in the FAC, but must, at a 
minimum restate briefly the facts that show a particular violation.  
This could be accomplished simply by adding some language to 
each of the twenty counts in paragraph 50.  For instance, plaintiff 
could amend Count 1 to allege which specific regulation requires 
“quality care” and give one or two examples of how such care was 
not provided.  Plaintiff could amend Count 2, concerning the failure 
to administer medications, to add words such as that Manor Care 
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breached this regulation “by failing to give Augusto (add name of 
medication ) on (add dates or date ranges).” . . .  
 

Plaintiff fails to identify any language he added to the SAC to comply with the court’s 
ruling.  His redlined copy of the SAC shows none.  (See Ghecea Decl., Ex. 1.)  Therefore, the 
court sustains the demurrer to the Fourth Cause of Action without leave to amend. 

 
As to the Fifth Cause of Action, the court’s ruling on the last demurrer said  
 

[For the reasons just stated,] the court will require reasonable 
particularity regarding this claim.  Thus, plaintiff will need to 
provide details regarding how often he was in the facility, what 
producing-producing event(s) he claims to have 
contemporaneously observed as opposed to learning of them after 
the fact, and some specific details supporting the allegation that 
he suffered severe emotional injury.   
 

 Plaintiff failed to add these details to the SAC.  He admits this in his Opposition.  (Opp. at 
7:15-17.)  Therefore, the court sustains the demurrer to the Fifth Cause of Action.   
 
 Based on plaintiff’s representation that he intended to add such facts, the court will grant 
leave to amend this cause of action one last time.  However, an amendment to allege facts like 
those alleged in paragraphs 39 and 40 will be insufficient.  Those paragraphs allege regarding 
the care provided by Fresenius that family members voiced concerns, not that the only plaintiff 
in this case, Markus Machado, voiced concerns; and they still do not allege how often plaintiff 
was at Manor Care, what he, himself, observed, and any details concerning the emotional 
distress he suffered. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-01019 
CASE NAME: MEDRANO VS. MEDICAL ANESTHESIA 
HEARING ON FURTHER CMC & OSC RE: DISMISSAL FOR ATTY BRAVO'S 
FAILURE TO APPEAR ON 9/7/21 
* TENTATIVE RULING: * 
 
Continued to 11/19 at 9 a.m. 
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 7.  TIME:  9:00   CASE#: MSC19-01019 
CASE NAME: MEDRANO VS. MEDICAL ANESTHESIA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MEDICAL ANESTHESIA CONSULTANTS, INC., et al. 
* TENTATIVE RULING: * 
 
The Court has reviewed the Plaintiff's request for continuance pursuant to CCP section 437c(h). 
However, the attorney affidavit does not show “‘(1) the facts to be obtained are essential to 
opposing the motion; (2) there is reason to believe such facts may exist; and (3) the reasons 
why additional time is needed to obtain [or discover] these facts.’” (Frazee v. Seely (2002) 
95 Cal.App.4th 627, 633 [quoting Wachs v. Curry (1993) 13 Cal.App.4th 616, 623].) 
Consequently, the Court declines to grant a continuance on that basis.  
 
That said, in light of the pending hearing on motion to be relieved as counsel set for 
November 19, 2021, the Court does continue the hearing on the motion for summary judgment 
to December 3, 2021. If Plaintiff has not secured substitute counsel to appear by the 
November 19, 2021 hearing on attorney Joseph Bravo's motion to withdraw, she must 
personally appear at that hearing. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-02270 
CASE NAME: KINGERY VS. NORGAARD 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY BIGGE CRANE AND RIGGING CO. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-02270 
CASE NAME: KINGERY VS. NORGAARD 
HEARING ON MOTION TO COMPEL RESPONSES TO WRITTEN DISCOVERY 
FILED BY BIGGE CRANE AND RIGGING CO. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

10.  TIME:  9:00   CASE#: MSC20-01760 
CASE NAME: BYERS VS. USAA GENERAL INDEMNITY 
HEARING ON APPLICATION OF DAMIAN P. STUTZ FOR ADMISSION PRO HAC VICE 
FILED BY USAA GENERAL INDEMNITY COMPANY 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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11.  TIME:  9:00   CASE#: MSC21-00009 
CASE NAME: DILLIHANT VS. HEALTHRIGHT 360 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED COMPLAINT 
FILED BY DENESE DILLIHANT 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

12.  TIME:  9:00   CASE#: MSC21-00462 
CASE NAME: NEAGU VS. CHU ET AL. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY NYLIFE SECURITIES, LLC 
* TENTATIVE RULING: 
 
 Defendant NYLife’s ’s demurrer is sustained with leave to amend, as to all causes of 
action set forth in the First Amended Complaint.  Plaintiffs shall file any further amended 
complaint on or before November 19, 2021. 
 
 1st C/A (Breach of Contract).  Plaintiffs’ allegation of “a series of written and oral 
contracts” is ambiguous, unintelligible, and impermissibly vague.  (FAC, ¶ 18.)  In any further 
amended complaint, plaintiffs shall allege separately numbered causes of action for each 
contract at issue, shall specify whether each contract was oral or written, and shall attach copies 
of any writings evidencing each written contract as properly tabbed exhibits.  (See Cal. Rules of 
Court, rule 3.1110, subd. (f).)  Further, plaintiffs shall allege facts supporting their theory that 
NYLife can somehow be held vicariously liable for the breach of loan contracts to which NYLife 
was not a party — contracts entered into between plaintiffs, as lenders, and the Chu 
defendants, as borrowers.  Respondeat superior is a legal doctrine that imposes vicarious 
liability on an employer for an employee’s torts, and not for an employee’s breach of the 
employee’s own contracts. 
 
 2nd C/A (False Promise Fraud).  The Court construes the Second Cause of Action as 
one for false promise fraud, and plaintiffs have not adequately alleged such a fraud theory.  
(See, Hills Transp. Co. v. Southwest Forest Industries, Inc. (1968) 266 Cal.App.2d 702, 707-708 
[a plaintiff must plead "data" or "facts" that "show" or "back up" a false promise fraud cause of 
action].)  Further, because the Chu defendants were allegedly the promisors, and thus the only 
parties who could have had a secret intention not to perform, plaintiffs have not alleged facts 
supporting their theory that NYLife (not a promisor) can somehow be held liable for false 
promise fraud. 
 
 3rd C/A (Conversion).  Plaintiffs allege that the Chu defendants failed to repay plaintiffs’ 
loans, and thereby ‘converted’ the loaned money.  (FAC, ¶¶ 32-33.)  These allegations do not 
support a conversion theory.  (See Kim v. Westmoore Partners, Inc. (2011) 201 Cal.App.4th 
267, 284 [“the simple failure to pay money owed does not constitute conversion”].  Accord, 
Watson v. Stockton Morris Plan Co. (1939) 34 Cal.App.2d 393, 403.)  Further, plaintiffs do not 
allege facts showing that the Chu defendants were acting with the actual or ostensible authority 
of defendant NYLife. 
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 4th C/A (Financial Elder Abuse).  Plaintiffs’ cause of action for financial elder abuse 
depends on plaintiffs’ fraud and conversion theories.  The cause of action lacks merit for the 
reasons stated above.  (See also Das v. Bank of America, N.A. (2010) 186 Cal.App.4th 727, 
743-745.) 
 
 5th C/A (Unjust Enrichment).  Plaintiffs’ unjust enrichment cause of action lacks merit 
for the reasons stated above.  In addition, plaintiffs do not allege facts showing that defendant 
NYLife benefited in any way from plaintiffs’ loans to the Chu defendants. 
 
 6th C/A (Injunctive Relief).  There is no such thing as a stand-alone cause of action for 
injunctive relief: 
 

Injunctive relief is a remedy and not, in itself, a cause of action, and a cause of 
action must exist before injunctive relief may be granted.  [Citation omitted.] 

 
(Shell Oil Co. v. Richter (1942) 52 Cal. App. 2d 164, 168.  Accord, MaJor v. Miraverde 
Homeowners Assn. (1992) 7 Cal.App.4th 618, 623.)  Further, plaintiffs do not allege facts 
showing that defendant NYLife owes plaintiffs a duty to ensure that life insurance policies 
remain “in full force and effect in order to provide security …”  (FAC, ¶ 47.) 
 
 7th C/A (Negligent Supervision).  Plaintiffs’ allegations of negligent supervision are 
impermissibly conclusory.  Further, plaintiffs have not adequately addressed defendant NYLife’s 
argument that this cause of action is barred by the statute of limitations.  (Code Civ. Proc., 
§ 335.1.) 
 
 Chronology.  The Court finds that it cannot take judicial notice of defendant Derek 
Chu’s termination date, as defendant NYLife requests, because such evidentiary facts are not a 
proper subject of judicial notice.  In any further amended complaint, however, plaintiffs shall 
allege their understanding of the time period during which each of the Chu defendants was 
employed by defendant NYLife.  Plaintiffs shall also allege, within the body of each cause of 
action, a clear chronology of the events relevant to that cause of action, so that the Court may 
more effectively evaluate defendant NYLife’s arguments concerning respondeat superior liability 
and the statute of limitations. 
 
 The Asplund Decision.  The Court’s preliminary assessment is that the Asplund 
decision cited by defendant NYLife will prove dispositive in defendant’s favor.  (See Asplund v. 
Selected Invs. in Fin. Equities (2000) 86 Cal.App.4th 26, 49.)  Plaintiffs may wish to bear this in 
mind when drafting any further amended complaint. 
 
 Leave to Amend.  The Court has granted leave to amend only in an abundance of 
caution, and because this is the first contested challenge to the pleading of plaintiffs’ legal 
theories.  The Court does not anticipate granting further leave to amend in the context of any 
renewed demurrer. 
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13.  TIME:  9:01   CASE#: MSC19-02409 
CASE NAME: SANTOS VS. A COMFORT RIDE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY GENESIS INSURANCE SERVICES (USA), INC. 
* TENTATIVE RULING: * 
 

Before the Court is Cross-Defendant LA General Insurance Marketing (“Cross-

Defendant” or “LA General)’s Motion for Summary Judgment. The MSJ relates to 

Cross-Complainant JBaens Corporation (“Cross-Complainant” or “JBaens”)’s Cross-Complaint. 

The Cross-Complaint pleads causes of action against LA General for 1) Breach of Oral 

Contract, 2) Breach of Implied Covenant of Good Faith and Fair Dealing, 3) Negligence, 

4) Professional Negligence, 5) Negligent Failure to Obtain Insurance Coverage, 6) Negligent 

Misrepresentation, 7) Equitable Indemnity, 8) Contribution, 9) Declaratory Relief.  

 There were no evidentiary objections.  

 The party moving for summary judgment has the burden of persuasion to show there is 

no triable issue of material fact and thus it is entitled to judgment as a matter of law. Aguilar v. 

Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850. Only if the moving party successfully meets 

this burden does the burden shift to the opposing party to make its own prima facie showing of 

the existence of a triable issue of material fact. Id at 850-851. A summary judgment motion 

necessarily is addressed to the pleadings. Teselle v. McLoughlin (2009) 173 Cal.App.4th 156, 

172 (citing §437(c, subd. (b)(1)). 

Cross-Defendant did not produce any evidence or argument to support its motion for 

summary judgment on any claims except professional negligence. As such, the motion is 

DENIED as to those claims. 

 On the claim of professional negligence, Cross-Defendant did not come forward with 
evidence that there were no issues of triable fact. There are questions of material fact as to the 
type of duty that LA General owed to JBaens as well as whether LA General breached that duty. 
As such the MSJ is DENIED as to the claim of professional negligence as well. 

 
  

14.  TIME: 10:00   CASE#: MSN20-1413 
CASE NAME: SAVE LAFAYETTE VS. CITY OF LAFAYETTE 
HEARING ON MOTION FOR JUDGMENT ON WRIT OF MANDATE 
FILED BY SAVE LAFAYETTE 
* TENTATIVE RULING: * 
 
See ruling on line 15. 
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15.  TIME: 10:00   CASE#: MSN20-1413 
CASE NAME: SAVE LAFAYETTE VS. CITY OF LAFAYETTE 
COURT TRIAL - SHORT CAUSE / 2 DAY(S) 
* TENTATIVE RULING: * 
 
The Court’s initial tentative ruling on the standard of review is provided below. If the parties 

disagree with the Court’s tentative ruling as provided below, they may contest it. In addition, 

the Court has provided some questions on the second cause of action that the parties can 

address at the hearing. This matter will then be continued to November 12, 2021 at 10 a.m. for 

an additional hearing (due to the holiday on November 11, the tentative ruling will be posted on 

Wednesday after 1.30 p.m.). 

Finally, the Court cannot locate the excerpts of the record that were to be provide to the Court 

by October 8, 2021. A courtesy copy of the excerpts of the record shall be delivered to 

Department 7 no later than October 27, 2021. This copy can be electronic or hardcopy, 

however, electronic is preferred if the hardcopy is more than one bankers box.  

I. CEQA 

The parties disagree over whether Petitioner are entitled to challenge the 2013 certification of 

the EIR. Respondents argue that Petitioner cannot challenge the 2013 EIR and instead is 

limited to arguing that the City should have prepared a supplemental EIR. (Unless otherwise 

specified the opposing parties will jointly be referred to as Respondents.) The standard of review 

will change depending on whether Petitioner can prevail in this initial argument.  

“In evaluating an EIR for CEQA compliance, then, a reviewing court must adjust its scrutiny to 

the nature of the alleged defect, depending on whether the claim is predominantly one of 

improper procedure or a dispute over the facts. For example, where an agency failed to require 

an applicant to provide certain information mandated by CEQA and to include that information in 

its environmental analysis, we held the agency ‘failed to proceed in the manner prescribed by 

CEQA.’ [Citations.] In contrast, in a factual dispute over ‘whether adverse effects have been 

mitigated or could be better mitigated’ [citation], the agency's conclusion would be reviewed only 

for substantial evidence.” (Vineyard Area Citizens for Responsible Growth, Inc. v. City of 

Rancho Cordova (2007) 40 Cal.4th 412, 435.) “When reviewing whether a discussion is 

sufficient to satisfy CEQA, a court must be satisfied that the EIR (1) includes sufficient detail to 

enable those who did not participate in its preparation to understand and to consider 

meaningfully the issues the proposed project raises [citation], and (2) makes a reasonable effort 

to substantively connect a project's air quality impacts to likely health consequences.” (Sierra 

Club v. County of Fresno (2018) 6 Cal.5th 502, 510.)  

Once an EIR is certified and the project approved, the standard for whether a supplemental EIR 

is required under Public Resources Code section 21166 is the more deferential substantial 

evidence test. (Committee for Re-Evaluation of T-Line Loop v. San Francisco Municipal 

Transportation Agency (2016) 6 Cal.App.5th 1237, 1252.)  
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Thus, the first issue here is whether Petitioner are entitled to challenge the 2013 EIR 

certification.    

The 2013 EIR for a 315-unit project was certified on August 12, 2013. The project, however, 

was not approved by the City until August 2020.  

The CEQA Guidelines provide several statute of limitations for CEQA cases. (Cal. Code Regs., 

tit. 14, § 15112(c).) These limitations are usually short, ranging from 30 days to 180 days. 

However, “[u]ntil a public agency makes a final decision, the matter is not ripe for judicial review. 

[Citation.]” (California Water Impact Network v. Newhall County Water Dist. (2008) 161 

Cal.App.4th 1464, 1485; see also, Coalition for Clean Air v. City of Visalia (2012) 209 

Cal.App.4th 408, 424-426 [the time period for a notice of exemption does not begin to run until 

the project is approved]; Cal. Code Regs., tit. 14, § 15112(c)(5).)  

Here, Respondents have not shown that the statute of limitations on the 2013 EIR began to run 

in 2013 or 2014 because the project for the 2013 EIR was not approved by the City until 2020. 

Based on the 2020 approval date, Petitioner timely filed their CEQA challenge.  

Thus, Petitioner has brought a timely challenge to the 2013 EIR.  

Res Judicata 

Respondents argue that res judicata bars Petitioner from challenging the 2013 EIR because 

Petitioner filed a lawsuit in 2015. In 2015, Petitioner filed a petition for writ of mandate based 

upon CEQA violations against the City and the same real parties in interest as this case 

(MSN15-1522). The petition challenged a 44-unit project at the same site as the current project. 

(1597 AR 56099.) The City prepared a 2015 supplemental environmental impact for the 44-unit 

project based upon the original 2013 EIR. (1597 AR 56102-103.) The 2015 petition alleged that 

the 2015 SEIR did not comply with CEQA. (1597 AR 56105-110.) The 2015 petition was later 

dismissed with prejudice. (1597 AR 56225.) Prior to dismissal, the parties stipulated to the 

dismissal on certain terms. As part of that stipulation, it stated that the dismissal of the action 

could be used in any subsequent action to support a defense of res judicata, collateral estoppel, 

release, or other theory of claim preclusion, issue preclusion or similar defense. (1597 AR 

56221.)  

“Res judicata or claim preclusion bars relitigation of a cause of action that previously was 

adjudicated in another proceeding between the same parties or parties in privity with them. 

[Citation.] Res judicata applies if the decision in the prior proceeding is final and on the merits 

and the present proceeding is on the same cause of action as the prior 

proceeding. [Citation.] Res judicata bars the litigation not only of issues that were actually 

litigated but also issues that could have been litigated. [Citation.]” (Citizens for Open 

Government v. City of Lodi (2012) 205 Cal.App.4th 296, 324.)  

In Citizens for Open Government v. City of Lodi (2012) 205 Cal.App.4th 296 the court held that 

res judicata barred the Petitioner from challenging findings in the 2004 EIR in a subsequent 
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challenge to a revised EIR. There the first challenge occurred after certification of the EIR and 

approval of the project. (Id. at 301.)  

Here, the question is whether Petitioner’s challenge to the City’s certification of a 2015 

supplemental EIR could have included a challenge to the 2013 EIR. The answer is no. The 

challenge to the 2013 EIR was not ripe for judicial review until 2020 and thus, it could not have 

been challenged in 2015.  

In addition, while the 2015 challenge and this challenge may raise some of the same concerns 

Respondents have not shown that the analysis of the various environmental concerns is the 

same for the 44-unit and the 315-unit projects. The 44-unit project included an estimated 121 

persons while the 315-unit project includes an estimated 658 persons. (AR 6108; 3439.) 

The Court finds that res judicata does not bar Petitioner’s challenge to the 2013 EIR.  

II. Violation of General Plan 

The 315-unit project was deemed complete on July 5, 2011. (AR 53855.) The EIR for the project 

was certified on August 12, 2013. (AR 6-11.) Under the Permit Streamlining Act, the City was 

required to approve or disapprove of the project within 180 days of certification. (Gov. Code, § 

65950 (a)(1).) The PSA provides for one 90 day extension and states that the “[f]ailure of the 

lead agency to act within these time limits may result in the project being deemed approved 

pursuant to the provisions of subdivision (b) of Section 65956.” (Gov. Code § 65957.)  

Under Government Code section 65956, a project can be deemed approved after certain public 

notices are given. The Respondents state that the public notices required by section 65956 

were not given and thus, the project could not have been deemed approved in 2014. Does 

Petitioner agree? 

Government Code section 65957 states that the failure to timely approve or disapprove a project 

may result in the project being deemed approved. Is there any authority that says whether a 

project can be deemed disapproved under the PSA?  

Petitioner argues that the Process Agreement violates the Brown Act. Was this issue included in 

the petition? If not, why should the Court consider a Brown Act violation claim at this stage? 

 

 

 


